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cussed (pp. 115-121). In sections XVI, XVII, Professor Nys discusses 
other questions in which the attitude of the United States has exercised 
influence: the duration of treaties, the embargoes of 1794, 1807, maritime 
war, the code of naval war, the Monroe Doctrine (p. 128) and the status 
of the Indian before and after the Eevolution, closing with a brief para- 
graph on immigration (pp. 128-137). 

Section XVIII will be of very great interest to the American reader 
because in this the question of Pacificism is discussed, and the passionate 
interest we take in the subject, as well as the contributions made for its 
realization, is fairly stated. The honored names of William Penn, Wash- 
ington, Franklin, Noah Worcester, William Ladd, Elihu Burritt, and 
Charles Sumner adorn the pages, and the value of their ideals and con- 
tributions are emphasized (pp. 137-143). 

The concluding chapter will be of interest to the specialist because 
Professor Nys enumerates American publicists and their works and 
supplies brief biographical notices. The readers of the Journal and 
the members of the American Society of International Law will be 
particularly interested in the concluding sentence where the learned and 
generous author refers to the " sumptuous periodical," and the very great 
service (les plus grand services) which the Society should render. 

It is to be hoped that Professor Nys will find a translator for his 
brochure, and that translated and enlarged it may fall into the hands of 
students in our colleges and universities. 

James Brown Scott. 



Sulle Immunita Diplomatiche. By L. A. Tosi-Bellucci. Eome : Presso 
la Direzione dell' Archivio Giuridico. 1908. Price, L. 2, 50. 

This pamphlet consists of a criticism and discussion of the views ex- 
pressed by M. Henry Fort-Dumanoir in an article which appeared in 
the " Journal du Droit International prive " in the course of 1908, (vol. 
35, p. 766) dealing with the question of the extent of the immunities 
and privileges of diplomatic officers. 

The precise question which Mr. Fort-Dumanoir had proposed for dis- 
cussion is as follows : " What is the condition of a diplomatic agent 
residing in or passing through a country other than that to which he is 
accredited, from the point of view of diplomatic immunity, and par- 
ticularly of exemption from civil jurisdiction?" 

His conclusions, based partly on theoretical considerations and partly 
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on certain decisions of the French courts, were in favor of the extension 
of the diplomatic privilege of exemption from judicial process to the 
diplomatic representatives of a foreign nation, even while traveling or 
residing in the territory of a third nation, and it is towards the invalida- 
tion of these conclusions that Mr. Tosi-Belucci directs his criticism in 
this little work. Nearly half its pages, however, are devoted to an 
exposition of what the author considers a fundamental error in his 
opponent's view of the question of diplomatic privilege, namely the con- 
fusion of " inviolability " which is admitted and consecrated by nearly 
all systems of legislation, and the " exemption from jurisdiction," which 
is admitted in varying degrees and treated very differently in the diverse 
codes or systems, and which indeed he maintains is, where it is carried 
to the fullest extent, rather the creation of the judge than of the law- 
maker. Or to put the matter more tersely, he maintains that in the 
article of M. Port-Dumanoir as in much that has been written on the 
subject, there is a fatal confusion between " inviolability " and " extra- 
territoriality," which has resulted in a wide doctrine of absolute im- 
munity from jurisdiction under any circumstances. 

The theory maintained by Mr. Tosi-Bellucci on the other band dis- 
tinguishes sharply between the public and the private activities of the 
diplomatic representative. The conception of inviolability must of course 
apply to him at all times and under all circumstances. But he is entitled 
to exemption from the jurisdiction of the local courts only so far as his 
public personalty and activity are concerned, and not at all as a private 
individual. Just how far this exemption should be extended would seem 
to be determinable rather by international courtesy and the circumstances 
of the case than by absolute principles of law. 

With this view of the basis of jurisdictional immunity it is easy to 
infer the attitude of the author toward the specific question under dis- 
cussion. The privileges of the diplomatic representative arise upon the 
presentation of his credentials to the government to which he is sent; 
they cease, generally speaking, upon the return of these credentials. As 
towards a third nation therefore, through whose territory he happens to 
pass, he has no official capacity out of which jurisdictional immunity can 
arise. As representing his government he is inviolable, but as this official 
personality is merely passive, except in the country to which he is ac- 
credited, it can not be supposed to give rise to any situation that calls 
for the solution of a jurisdictional question, and any such question must 
be solved by regarding him as a private individual. 
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As to the second case suggested, that of the diplomatic agent taking 
up his residence for a shorter or longer term in a country other than 
that to which he is accredited, it is pointed out that there are two 
alternatives. He does this for reasons connected with his mission and 
employment or on private and personal grounds. In the latter case, on 
the principles already laid down there is no reason for according to him 
any special immunity or exemption. In the former case it is rather a 
question of courtesy and discretion that presents itself to the authorities 
of the country in which he resides. This question may find its solution 
in the voluntary concession of all immunities necessary to enable him to 
perform his mission, which it must be supposed is being carried out with 
the tacit or express consent of these authorities. 

It would doubtless be unfair in the case of such a controversial article 
as this to demand a complete and symmetrical presentation of the sub- 
ject, but it must be said that in respect of clearness and logical compact- 
ness it contrasts rather unfavorably with the note of five or six pages 
which called it out. It is true that inviolability is not to be confused 
with extra-territoriality. The one is a practical necessity discovered 
early in the history of intertribal relations; the other, a fiction (once 
indispensable and no doubt still useful) invented to support the first 
mentioned doctrine and reconcile it with other principles. It is also 
true that in so far as jurisdictional exemption is deduced as a logical 
inference from the fiction, its basis is necessarily uncertain and demands 
scrutiny. But if, as Mr. Port-Dumanoir apparently holds and as we take 
to be the fact, this jurisdictional exemption is simply a special instance 
or application of the practical rule designed to secure the free coming 
and going and exercise of his functions by a diplomatic agent, then there 
is at least no fallacy at the foundation, and the simple practical question 
presents itself, how far is this exemption from judicial process necessary 
for the end in view? 

It is here, in fact, that the two writers differ. Mr. Port-Dumanoir 
regards the exemption from local jurisdiction as an essential element of 
inviolability, begs the question, and presents us with a fairly complete 
and logical answer to the problem. Mr. Tosi-Bellucci, on the other hand, 
resting on the very good principle that such anomalies as extra-territorial- 
ity and jurisdictional immunity are to be confined within the narrowest 
possible limits, finds a purely negative solution that governments are 
not obliged by the rules of international law to grant complete and 
■unlimited jurisdictional immunity to the diplomatic representatives of 
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foreign powers; but by removing the whole question to the region of dis- 
cretion and international courtesy and by failing to discuss and indicate 
the principles on whicli that discretion and courtesy are to be exercised, 
he gives an appearance of incompleteness to his study and leaves us 
somewhat unsatisfied. 

Prom a practical point of view, even though we may sympathize with 
his inclination to minimize the extent of exemption from local jurisdic- 
tion, we must ask how far it is worth while to press this view, seeing that 
certain of the remedies of the law most effectual against the individual, 
would evidently conflict with the doctrine of inviolability as admitted by 
all parties, if employed against the diplomatic functionary. 

However this may be, it is worth remarking that the jurisprudence and 
legislation of the United States has followed lines not very different from 
those indicated by Mr. Tosi-Bellucci. Penalties are imposed by statute 
for suing out any process whereby the person of any minister, etc., is 
arrested or imprisoned or his goods or chattels are distrained. This re- 
stricted immunity is under the authority of Holbrook Nelson & Co. v. 
Henderson, 4 Sandf. 619, extended to an ambassador traveling through 
the territories of a state to which he is not accredited, and finally in 
Byrne v. Herran, 1 Daly (N. Y.) 344, the distinction was drawn in regard 
to the application of the Mechanics Lien Law between a building occupied 
for purposes connected with the representative character of the minister 
and one which was not so used. 

James Barclay. 



Considerazioni critiche su alcune teorie del Diritto Internazionale. By 
Giulio Diena. Turin: Pratelli Bocca. 1908. 

These " Critical reflections upon certain theories of international law," 
by the professor of international law in the University of Siena consist 
of three essays upon themes suggested by recent German work in this 
department. 

They are essays in criticism, but it is criticism within the school, 
accepting its bases and fundamental theories and applying its methods. 
In his preliminary remarks Professor Diena states the principles and 
objects of this modern German school as he understands them — to sub- 
stitute for the purely abstract or ideal theories of international law, 
which succeeded by way of reaction to the historical and positive method 
formerly prevailing, a series of principles which without losing sight of 



